
 

IN THE COURT OF THE SESSIONS JUDGE, SONITPUR 

AT TEZPUR 
 

 

PRESENT : Sri A. Borthakur 
   Sessions Judge, Sonitpur  

Tezpur 

 

 

JUDGMENT IN SESSIONS CASE NO. 8 OF 2014 
Under Section 366/34 of the Indian Penal Code 

(Arising out of G. R. Case No. 959 of 2013) 

 

State of Assam 

 

–Versus– 

 

1. Sri Mohan Nath 

Son of Sri Rabi Nath 

Resident of Borbheti, Kilingmukh 

Police Station – Sootea 

District – Sonitpur, Assam 

 

2. Sri Madan Nepal 

Son of Late Ram Lal Nepal 

Resident of Borbheti, Kilingmukh 

Police Station – Sootea 

District – Sonitpur, Assam 

 

 

[Committed by Smt. P. Shyam, Judicial Magistrate, 1st Class, Sonitpur, Tezpur ] 
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Date of Argument  : 05– 08–2014  
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J  U  D  G  M  E  N  T 

 

  The victim, a major woman, voluntarily accompanied the accused 

Mohan Nath and got married.  

 

PROSECUTION CASE :  

 

2.   The prosecution case, in brief, as unfolded in the ejahar, may be 

stated as follows :  

 

One Sri Mintu Nath, son of Late Khagen Nath, a resident of Borbheti 

Kilingmukh, lodged an ejahar, on 30-04-2013, before the Officer-in-charge of 

Sootea PS alleging that on 29-04-2013, at about 1 p.m, while his daughter Smt. 

Rupali Nath Devi, aged about 17 (seventeen) years, enticed away by both the 

accused persons and another unknown person along with a cash sum of Rs.1 lakh 

by a red coloured Nano car.  

 

INVESTIGATION :  

 

3.   Based on the above FIR, Sootea PS Case No.60/2013, u/s 366 A of the 

IPC, dated 30-04-2013 was registered and the Officer in-charge SI Garga Narayan 

Bora endorsed the case to ASI Toseswar Baruah for preliminary investigation.  

 

4.   In course of preliminary investigation, ASI Toseswar Baruah, the IO, 

visited the place of occurrence, drew up a sketch map thereof, examined 

witnesses, recovered the victim girl along with the accused, sent the victim girl 

to Kanaklata Civil Hospital, Tezpur for medical examination and got her 

statement recorded u/s 164 CrPC. The IO arrested the accused persons and on 

completion of preliminary investigation, handed over the case to the Officer-in-

charge of Sootea PS. Then, after going through the case dairy, prepared by the IO, 

aforenamed, and having found prima-facie materials submitted the charge-sheet 

u/s 366 A /34 of the IPC against both the accused persons, namely, Mohan Nath 

and Madan Nepal.  

 

TRIAL :  

 

5.   Since the charge-sheeted offence u/s 366 A of the IPC is exclusively 

triable by the Court of Sessions, by order, dated 30-12-2013, passed, in GR Case 

No.959/2013, the learned Judicial Magistrate, 1st Class, Tezpur, after observing 
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necessary formalities, u/s 209 of the CrPC, committed the case to this Court of 

Sessions for trial.  

 

6.  On perusal of the materials, available on the case diary and hearing 

the learned counsel of both the sides, a substantive formal charge, u/s 366 A of the 

IPC, was framed against both the accused persons, vide order, dated 02-04-2014. 

Another formal charge u/s 366/34 of the IPC was also framed against both the 

accused persons, vide order, dated 02-04-2014. The charge was then read over and 

explained to the accused persons to which, they pleaded not guilty and claimed to 

be tried.  

 

7.  In order to prove the charge, levelled against the accused persons, 

the prosecution has examined as many as 6 (six) witnesses, including the victim 

woman, while the defence cross-examined 2 ( two) witnesses out of them.  

 

8.  After closing the evidence of the prosecution side, the statements of 

the accused persons were recorded u/s 313 CrPC, vide order, dated 05-08-2014. 

The accused persons pleaded not guilty and declined to examine any witness in 

defence.  

 

9.  I have heard the argument advanced by the learned Public 

Prosecutor Sri H. P. Sedai and Md. Moinul Islam, learned defence counsel. I have 

gone through the entire evidence, proffered by the prosecution and the 

statements of the accused persons, recorded u/s 313 CrPC.   

 

POINT FOR DETERMINATION :  

 

10.  From the evidence on record and on the basis of oral submissions of 

the learned counsel for both the sides, the following point emerged for 

determination :  

 
  Whether the accused persons, on 29-04-2013, at about 1 p.m., 

at Borbheti Kilingmukh Gaon, under Sootea PS, abducted Smt. Rupali Nath 

Devi with intent  (or knowing it to be likely) that she might be compelled to 

marry against her will or in order (knowing it to be likely) that she might be 

forced or seduced to  illicit intercourse with them  ?  

 

   OR 

Whether the accused persons, on 29-04-2013, at about 1 p.m., at 

Borbheti Kilingmukh Gaon, under Sootea PS, in furtherance of common 

intention, abducted Smt. Rupali Nath Devi with intent  (or knowing it to be 

likely) that she might be compelled to marry against her will or in order 
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(knowing it to be likely) that she might be forced or seduced to  illicit 

intercourse with them  ?  

 

THE DECISION AND THE REASONS THEREFOR 

 

LEGAL POSITION  

 

11.   To bring home an offence u/s 366 of the IPC, the prosecution is to 

prove (a) that the accused kidnapped as understood in Section 360 or 361  IPC or 

abducted the victim as understood in Section 362 IPC ; (b) that the victim was a 

female ; (c) that the accused during the kidnapping or abduction had intention or 

knew it likely that (i) such woman might or would be forced to marry a person 

against her will or (ii) that she might or would be forced or seduced to illicit 

intercourse, or (iii) by means of criminal intimidation or otherwise by inducing a 

woman to go from any place with intent that she may be or knowing that she will 

be forced or seduced to illicit intercourse.  

 

EVIDENCE : 

 

12.  PW-1 Sri Mintu Nath, the father of the victim girl (PW-2). 

According to  him, he knows the accused persons, namely, Sri Mohan Nath and 

Sri Madan Nepal. The victim Smt. Rupali Nath Devi is his daughter. The 

occurrence took place, on a day, about one year back. At the time of occurrence, 

Rupali was aged about 18 years 3 months. Rupali loved the accused Mohan Nath, 

which fact was not known to them. On the date of occurrence, Rupali eloped with 

Sri Mohan Nath. He heard that the co-accused Sri Madan Nepal assisted the 

accused Sri Mohan Nath in the incident of elopement. After about eleven days, 

Rupali returned home accompanied by Sri Mohan Nath and he accepted Sri 

Mohan Nath as their son in-law. Later on, they arranged their marriage at a local 

temple and both of them got married performing Hindu rites. At present, Rupali 

is leading a happy conjugal life at her matrimonial home. Due to 

misunderstanding, he filed the ejahar, Ext.1, where Ext. 1(1) is his signature.  

 

13.  PW-2 Smt. Rupali Nath is the victim girl. Her evidence is that she 

knows both the accused persons, namely, Sri Mohan Nath and Sri Madan Nepal. 

The accused Sri Mohan Nath is her husband and the other accused Sri Madan 

Nepal is her neighbour. The occurrence took place about one year ago. She had 

long standing love affairs with the accused Sri Mohan Nath and pursuant thereto, 

both of them eloped, without the knowledge of her parents. Both of them went to 

Nepal and stayed there for about 15 (fifteen) days and got married at a temple at 

Pratapgarh in Uttar Pradesh. Thereafter, they returned home and reported the 



Page 5 of 10 

5  

entire occurrence to her parents. Her parents have accepted the accused Sri 

Mohan Nath as their son-in-law and she has also accepted him as her husband. 

They have been leading conjugal life happily. Having learnt that her father had 

lodged an ejahar at the Police Station, she and her husband voluntarily appeared 

at Sootea PS. The police sent her for medical examination to Kanaklata Civil 

Hospital, Tezpur and to Tezpur Court to get her statement recorded by a 

Magistrate. Ext.2 is her statement given before the Magistrate, where Exts.2(1) 

and 2(2) are her signatures. Thereafter, at the instance of her father, both of 

them got married at Sootea socially. Her present age is 20 ( twenty) years.  

 

14.  PW-3 Smt. Aimoni Nath is the mother of the victim girl (PW-2). 

Her evidence is that she knows both the accused persons. The victim Rupali Devi 

is her daughter. At the time of the occurrence, the age of her daughter was 18 

years 3 months. The occurrence took place about one year three months back. 

Rupali voluntarily accompanied the accused and as she could not be traced out 

immediately, her husband filed a case at the Sootea PS. After about one month, 

Rupali returned home accompanied by the accused Sri Mohan Nath, whom she 

had already married. Thereafter, they arranged marriage socially at a temple at 

Sootea. Presently, she has been living peacefully at her matrimonial home.  

 

15.  PW-4 Dr. Jharna Kakatuy, the doctor has deposed that  on 22-

05-2013, she was working as Sr. M&HO at Kanaklata Civil Hospital, Tezpur. On 

that day, on police requisition, with reference to Sootea PS Case No. 60/2013 u/s 

366-A IPC, dated 22-05-2013, she examined Smt. Rupali Devi, aged 17 years, 

female, daughter of Sri Mintu Nath, being escorted and identified by WHG 

Sumitra Dutta. Hospital registration No.59620/2013, dated 22-05-2013. 

Identification mark – mole on dorsal aspect of left forearm, and found as follows.  

  

 “ On Examination : 

  Height - 145 cm,  

Weight -     42 Kgs 

  Teeth  - 14/14 Nos 

  Her LMP  - 27-04-2013.  

  History of sexual exposure on 19-05-2013.  

She is average built. Well dressed, neat and tidy. Her gait is  normal. 

  Her secondary sexual characters are well developed.  

Vulva and vagina healthy. Hymen is absent.  

  There is no marks of injury or marks of violence on her body as well  

   as on her private parts.  
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Investigation Advised :  

(i) Vaginal smear for spermatozoa  

(ii) Urine for HCG test 

(iii) X-ray of wrist joint, elbow joint and iliac crest 

(iv) Ultra-sonography of Pelvis 

Reports :  

(i) Vaginal smear for spermatozoa – Report is spermatozoa not 

seen. Done at KCH, Laboratory No. 36/13, on 22-05-2013.  

(ii) Urine for HCG test – report is negative. It is done at Assam X-

Ray Clinic and Laboratory, Patient’s ID No. 7932, on 22-05-2013. Report 

given by Dr. Dwipen Mahanta, Pathologist.  

(iii) X-ray – wrist joint, elbow joint and iliac crest –  

Age of the person under investigation is below 18 (eighteen) years.  

Union of the epiphysis of the lower ends of left radius and ulna are 

not yet complete.  

All epiphysis of the bones around the left elbow joint have fused 

with their respective shafts.  

Epiphysis of the iliac crest has appeared, but remains open.  

It is done at Assam X-Ray Clinic and Laboratory. Report given by Dr. 

P.K. Barman, Radiologist.  

(iv) Ulra-Sonographgy of Pelvis – the Uterus is anteverted and is 

normal in size, shape and outlines. Measures 7.9 x 4.2 x 3.2 cms in length, 

breath and thickness.   

The myometrium is of normal echotextures without any focal 

lesion. The endometrium is of normal thickness. No gestational age or 

product of conception is seen in the uterine cavity.  Normal Pelvic Organs 

and non-gravid Uterus. Done at Assam X-ray Clinic and Laboratory. 

Patients ID No. AX 1410 / F, dated 23-05-2013. Report given by Dr. P. K. 

Barman, Ultrasonologist.  

 

OPINION :   

1. There is no marks of injury or violence on her body as 

well as on her private parts.  

2. There is no sign of sexual intercourse at the time of 

examination.  

3. Age of the person under investigation is below 18 

(eighteen) years.”   

   

She has recognised Ext. 3, the Medical Report, where Ext. 3(1) is her 

signature. In cross-examination, she has stated that the age ascertained 

medically, may vary by two years on either side.  
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16.  PW-5 ASI Toseswar Baruah, the IO, has deposed that on 30-04-

2013, he was attached to Sootea PS as Assistant Sub-Inspector of Police. On that 

day, the Officer-in-charge of Sootea PS, Garga Narayan Bora received an FIR from 

Sri Mintu Nath and thereupon, registered the same as Sootea PS Case No.60/13 

and endorsed the case to him for preliminary investigation. In course of 

preliminary investigation, he visited the place of occurrence, drew up a sketch 

map thereof and recorded the statements of the informant and other witnesses. 

Ext.4 is the sketch map of the place of occurrence, where Ext.4(1) is his signature. 

The victim Smt. Rupali Devi was recovered from the house of the accused Sri 

Mohan Nath along with the accused. The victim girl was sent to Kanaklata Civil 

Hospital, Tezpur for medical examination and got her statement recorded u/s 164 

CrPC.  In course of preliminary investigation, it came to light that both the 

accused and the victim girl eloped to Nepal and after getting married, they 

returned to Sootea. The co-accused Sri Madan Nepal was arrested, in connection 

with the case. After completion of preliminary investigation, he handed over the 

case diary to the Officer-in-charge of Sootea PS.  

 

17.  In cross-examination, he has admitted that in her statement, the 

victim girl Smt. Rupali Devi stated before him that she, on her own accord, 

accompanied the accused Sri Mohan Nath. He has denied the defence suggestion 

that the victim Smt. Rupali Devi did not state in her statement made before him 

that the accused Sri Madan Nepal was not involved even remotely with the 

incident of her elopement with the accused Sri Mohan Nath.  Accused Sri Madan 

Nepal was arrested immediately after the victim girl was recovered.  

 

18.  PW-6 Inspector Garga Narayan Bora has deposed that on 30-04-

2013, he was attached to Sootea PS as its Officer-in-charge. On that day, he 

received an FIR from Sri Mintu Nath and thereupon, registered Sootea PS Case 

No.60/13 and endorsed the case to ASI Toseswar Baruah for preliminary 

investigation. Ext.1 is the ejahar, where Ext.1(2) is his signature with note. On 

completion of preliminary investigation, ASI Toseswar Baruah handed over the 

case diary to him, on 26-06-2013. After going through the case dairy prepared by 

ASI Toseswar Baruah and having found prima-facie material, he submitted the 

charge-sheet u/s 366 A /34 of the IPC against the accused persons, namely, Sri 

Mohan Nath and Sri Madan Nepal. He has recognised Ext.5, the charge-sheet, 

where Ext.5(1) is his signature. 
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ANALYSIS OF EVIDENCE ON RECORD : 

(A) AGE OF THE VICTIM  

( Attained majority ) 

 

19.  According to PW-4 Dr. Jharna Kakaty, the doctor, who examined the 

victim Smt. Rupali Devi on 22-05-2013, on police requisition has opined, vide 

Ext.3, the medical report that she was aged below 18 (eighteen) years and in 

cross-examination stated that the age ascertained medically may vary by two 

years on either side. Thus, medically victim’s age might be between 16 to 20 

years. Smt. Rupali Nath (PW-2), the victim has stated in her examination-in-chief 

that her age as on 06-06-2014, that is, on the date of recording her evidence, was 

about 20 (twenty) years and as such, on the date of occurrence, that is, on 29-04-

2013, she was above 18 years. PW-1 Sri Mintu Nath, her father and the informant 

in this case and PW-3 Smt. Aimoni Nath, the mother, have supported the evidence 

of their daughter deposing that on the date of occurrence, she was aged about 18 

years 3 months. Therefore, in the absence of any documentary evidence to the 

contrary, it is apparent that on the date of occurrence, that is, on 29-04-2013, the 

victim girl, namely, Smt. Rupali Nath Devi attained the age of majority.  

 

(B) WHETHER ABDUCTED  

      ( INCIDENT OF ELOPMENT ) 

20.  From the evidence of PW-2 Smt. Rupali Nath, the victim, it 

transpires that she had long standing love affairs with the accused Sri Mohan 

Nath and pursuant thereto, both of them eloped without the knowledge of her 

parents. According to her, both of them, went to Nepal and stayed there for about 

fifteen days and then, got married at a temple at Pratapgarh in Uttar Pradesh. 

From her evidence, it further appears that thereafter, they returned home and 

reported the whole incident to her parents. Her parents (PWs 1 and 3) accepted 

the accused Sri Mohan Nath as their son-in-law and she has also accepted him as 

her husband. Both she and the accused Sri Mohan Nath have been leading 

peaceful conjugal life. Both of them, voluntarily appeared at Sootea PS and she 

gave her statement Ext.2, before the Judicial Magistrate, u/s 164 CrPC, wherein 

she stated the fact of elopement with the accused Sri Mohan Nath. She has 

further stated that at the instance of her father (PW-1), both of them have again 

got married socially. PW-1 Sri Mintu Nath, the father, and PW-3 Smt. Aimoni Nath 

have supported the evidence of PW-2, the victim stating that she (PW-2) had 

voluntarily accompanied the accused and later on, both of them got married and 

further, that presently, both of them have been leading a peaceful marital 

relation. From the evidence of PW-5 ASI Toseswar Baruah, the IO, it appears that 

in course of his preliminary investigation into the case, he recovered the victim 

girl (PW-2) along with the accused Mohan Nath out of the latter’s house. PW-6 
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Inspector Garga Narayan Bora has simply submitted the charge-sheet, Ext.5, 

against both the accused persons based on the materials on the case diary 

prepared by the IO ASI Toseswar Baruah. The totality of consistent evidence on 

record, clearly shows that PW-2, the victim woman, who attained the age of 

discretion, voluntarily accompanied the accused Sri Mohan Nath and got married 

and presently, both of them have been leading a peaceful conjugal life. There is 

no incriminating evidence against the accused Sri Madan Nepal. Therefore, it can 

safely be held that none of the accused persons applied force or induced PW-2, 

the alleged victim, to accompany the accused Sri Mohan Nath and as such, the 

accused persons cannot be held guilty of the offence of abduction of her.  

     

C  O N  C  L  U  S  I  O  N  

 

21.  For the reasons, set forth above, this Court is constrained to hold 

that the prosecution has miserably failed to prove the charge of abduction 

levelled against the accused persons, beyond all reasonable doubt. 

 

22.     Accordingly, the accused persons, namely, Sri Mohan Nath and Sri 

Madan Nepal are acquitted of the charge u/s 366 read with Section 34 of the IPC 

and /or under Section 366 of the IPC and set at liberty forthwith.   

 

23.   The judgment and order, as above, is pronounced in the open Court, 

in presence of the accused persons and the learned counsel for both the sides, on 

this the 5th day of August, 2014, under the Hand and Seal of this Court.  

 

   Accordingly, the case is disposed of. 

 

 
                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE, 

                                        SONITPUR :: TEZPUR 

 

Dictated and corrected by me : 

 

 

(A. BORTHAKUR)   

SESSIONS JUDGE, 

SONITPUR :: TEZPUR 

 

Dictation taken and  

typed by me : 

 

 

(J.K. Muru, Steno ) 

* * * * * * * 
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SESSIONS  CASE NO. 8 OF 2014 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

PW–1  : Sri Mintu Nath, the informant 

PW–2  : Smt. Rupali Nath, the victim  

PW–3  : Smt. Aimoni Nath, the mother of the victim 

PW–4  : Dr. Jharna Kakaty, the MO 

PW–5  : ASI Toseswar Baruah, the IO 

 PW–6  : Inspector Garga Narayan Bora, Police Officer 

  

 

   LIST OF DEFENCE WITNESSES 

 

N  I  L 

 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 

 

Exhibit –1  :  Ejahar 

Exhibit –2  :  Statement u/s 164 CrPC 

Exhibit –3  :  Medical report 

Exhibit –4  :  Sketch Map 

Exhibit –5  :  Charge-Sheet 

 

MATERIAL EXHIBIT 

 

N  I  L 

 

DEFENCE EXHIBIT 

 

N  I  L 

 
                         (A. BORTHAKUR)   
                  SESSIONS JUDGE, 
                                   SONITPUR :: TEZPU   

 

   

 

 

   


